Introduction
Romania's representation at the European Council's meetings has become a topic of great interest with the onset of a constitutional legal conflict between the President and the Prime Minister. This conflict occurred in the summer of 2012, when it raised the issue of who would represent Romania at the European Council's meeting on June 28-29 th of the same year. After having pronounced its first decision on the matter -Decision no. 683/2012 -, the Constitutional Court was notified by a group of members of Parliament and later by the head of state with an objection of unconstitutionality of certain provisions of the Law on the Cooperation between Parliament and Government in European affairs.
This study reveals and comments on the three decisions of the Constitutional Court and presents the opinions expressed by the doctrine on the subject under analysis. Finally, we make some arguments in favour of the participation of the Prime Minister at European Council meetings.
Representation of Romania at the European Council's meetings
Regarding the foreign representation of the Romanian State, there have been disputes in Romanian politics related to the question of which institution should be the one to represent Romania at the European Council's meeting of June 28, 2012. Thus, the Constitutional Court was notified about the necessity of resolving the conflict between the President and the Prime Minister concerning the above mentioned matter (Constitutional Court Decision, 2012) . The conflict was partly generated by the Prime Minister's decision to omit the President from the structure of the delegation which was going to attend the European Council's meeting of June 28-29, 2012 , and partly by the Prime Minister's action of appointing himself as the representative of the Romanian State at this Council of the European Union. Infringement of article 80 paragraph 1 of the Romania's Constitution (Constitution of Romania revised in 2003) and of article 10 paragraph 2 second thesis of The Treaty of Lisbon (Ungureanu, The Fundamental Treaties of the European Union) was put forward on the occasion.
Among the several arguments called forth by the presidential administration, there was a mention of the fact that the foreign representation of the state by the President at the European Council's meetings could be justified by the democratic legitimacy that he enjoys as a consequence of his direct election by the people, besides the role granted to the President by virtue of his office as a "representative of the Romanian State" (art. 80 par. 1 of the Romania's Constitution).
Due to the viewpoint formulated by the Government -according to which "the decision of participation in the European Council pertains to each member state depending on the national constitutional system and the delegation of competencies on the internal level" -the Constitutional Court expressed the opinion that the Romanian political system could be qualified as being a semipresidential one after analysing the specific characteristics of such a regime, arguing that jurisprudence has gradually adopted this view.
Moreover, in the practice of the Constitutional Court, the Romanian President was granted the title of "head of state", both implicitly (Constitutional Court Decision, 2007) and explicitly (Constitutional Court Resolution, 1996) , and by virtue of this function the President therefore has the right to represent the state at European Council meetings.
The Constitutional Court ascertains that one of the "obligations deriving from the act of the adherence" (according to art. 148 par. 4) is the representation of Romania at the highest level within the European Council, performed by the President of Romania -the public authority which has the competency of involving Romania at the state level. Nevertheless, the responsibility of guaranteeing the fulfilment of obligations resulting from the act of adherence belongs not only to the President, but also to the Parliament, the Government, the judicial authority, according to art. 148 par. 4 of the Constitution.
The Constitutional Court stated, with the value of a principle, -both in Decision no. 683/2012 and in Decision no. 784/2012 -that "in therefore think that, by the President's establishment of the main courses of action in foreign policy, the constitutional judge thus becomes a positive legislator in the area of external affairs. In this context, it is necessary to mention that the Government is the state authority which ensures the successful implementation of the internal and external policy of the country, based on the governance program, approved by the Parliament, not based on "the external policy outline" drawn by the President (Năstase, 2012) . We may therefore conclude that the Government, through its subordinated organs, has the legal right to outline the main directions of foreign policy and to ensure their application.
To the same effect, the Court considers that the role of the Government in external policy is a rather technical one, due to its obligation to comply with and to carry out the obligations to which Romania is committed as a state. Therefore, the role of the Government is rather a derived one than an original one -unlike that of the President. We wish to express here our reserve regarding this viewpoint, as we consider that, by subordinating the Government to the President in matters of European affairs, the Constitutional Court makes an addition to the text of the Constitution; this opinion is based on the fact that, by interpreting the provisions of the fundamental law, the constitutional legislator establishes an equal positioning of the two leaders of the executive, not a subordination between them.
Despite the opinion of the Constitutional Court, Prime Minister Victor Ponta represented Romania at the Brussels European Council meeting of June 28, 2012. Although the President did not sign a representation mandate for the Prime Minister, by which the latter would have been delegated to represent the Romanian state, the Prime Minister declared that he participated in the meeting on the legal basis of the mandate granted to him by the Parliament. The Parliament adopted, on June 12, 2012, a declaration (Declaration no. 1/2012) -"an essentially political act, with no judicial consequences" -, through which it was established that the Prime Minister would represent the state at the proceedings of the European Council of June 28, 2012. Besides the fact that it could have no judicial effects, the above mentioned declaration stipulated that "Parliament must establish an official policy mandate concerning the positions that the Romanian representative will uphold and promote" (art. 1). After the legal authority has made a partition between the areas in which the representation is given to the Prime Minister and those in which it belongs to the President, it stipulates that "the Prime Minister shall represent Romania's positions at the proceedings of the European Council of June 28, 2012". Two observations should be made in this context. First, we may notice that in the Constitution there are no decisions which might propose the mandatory informing of the Parliament about the European Council agenda and which might incur the obligation of the legislative to set a mandate concerning the position upheld by Romania's representative. To the same effect, we secondly notice that there is no constitutional regulation to establish a separation of competencies between the Prime Minister and the President regarding European affairs, in the same way as this partition is clearly determined in the above mentioned decision.
As it was justly stipulated in the doctrine, this conflict between the Head of State and the Prime Minister was not and could not have been solved by the Parliament either through a political declaration or through a decision, since this public authority does not have the function of an arbitrator among its constitutionally regulated duties (Vrabie, 2013) . While criticizing the actions and deeds of the Government in June 2012, judicial literature proposed either a consensus between the two leaders of the executive power and the beginning of a process of reconceptualization of the state's representation, initially approved by political practice, or the initiation of a process for reviewing the Constitution through which a partition of the state representation would be established between the President and the Government. It is justly considered that the essential problem related to the representation of the state is that of the efficiency of the representation activity (Vrabie, 2013) .
In the context of the divergences between the President and the Prime Minister, we argue that the regulation of the collaboration between the Parliament and the Government regarding European affairs by the Law no. 373/2013 was necessary, so much the more as, before that, there was no practical experience in this matter. Likewise, the regulation mentioned above was rather difficult to pass. After its approval in June 2012, the mentioned law was subjected to the constitutionality control, as a consequence of the notification of the Constitutional Court by a group of members of Parliament. Consequently, through Decision no. 784/2012, it was certified that articles 3, 18 and 19 were unconstitutional (Constitutional Court Decision, 784 of September 26, 2013 Being bound to comply with the above mentioned decision, the Parliament amended the Law no. 373/2013 in April 2013. The text of the law was subsequently sent to the President, who requested a new re-examination. After this new reconsideration of the Law, the Parliament sent it to the Head of State for promulgation, and he notified the Constitutional Court to ascertain the unconstitutionality of articles 2, 3 and 18. The Constitutional Court declared the President's notification ungrounded by issuing Decision no. 449/2013, thus changing its own jurisprudence on the matter (Constitutional Court Decision no. 449 /2013) .
One of the arguments brought up by the President of Romania in supporting the objection of unconstitutionality lies in the fact that the disputed law stipulates nothing regarding the role of the state leader in the process of drafting and approving the mandate at the European Council, thus infringing art. 80 par. 1, corroborated with art. 91 and art. 148 par. 4 of the Constitution. Through its previous decisions (Decision no. 683/2012 and Decision no. 784/2012) , the Constitutional Court asserted that "state representation may be delegated, through an explicit willful action, by his person the President of Romania when he considers it necessary". In this respect, we note that there are no constitutional provisions that might empower the President to adopt a mandate for the Prime Minister, in view of the latter's participation in European Council meetings. Thus, no articles of the Constitution provide specifications about the way in which a mandate should be delegated. Therefore, by an extensive interpretation of art. 80 par. 1, the Constitutional Court reached the conclusion that the President may delegate the representation of the state to the Prime Minister.
In its Decision no. 449/2013, the Court states that "the disputed legal provisions establish the procedure to be followed in the assumption that the President of Romania would delegate his authority to participate in the meetings of the European Council, without assessing the competence to participate in these meetings".
In advocating its position, the Court asserted that "such a power of assessment ascribed to the Romanian President is not an unlimited or an arbitrary one, but the assessment as such must rather take into account certain objective criteria". The first criterion refers to the public authority which is best related to the topics on the agenda of the European Council. By a close examination of the subjects to be discussed at the European Council's meeting, the doctrine brought the argument that the agenda was drafted by reference to the internal policy issues of member states…, which is part of the area of competencies of the governments of member states (Tofan, 2013) . The second criterion consists of the fact that the position of the President or of the Prime Minister on these issues must be legitimized by a viewpoint which agrees with that of the Parliament, aspect which implies a collaboration of the head of state, the Government leader and the legislative authority on these matters. In this respect, we may notice the fact that, regarding the representation of the will of the Romanian state through its President at the European Council's meeting of November 2012, there were divergent positions of the Head of State and of the Prime Minister. The last criterion indicated by the Constitutional Court, which must be taken into account by the state leader in delegating his mandate for the representation of the state, consists of "the difficulties implied by the task of implementing the resolutions adopted at the European Council". In this respect, we consider that the Government has at its disposal the most adequate means -including the necessary workforce -for implementing the directions set at the meetings of the European Council. By establishing the criteria enumerated above, the Constitutional Court aimed at limiting the possibility for the President to act abusively in exercising his powers, in the same way as it follows from the consecration of the loyal behaviour principle in his jurisprudence.
Although, apparently, the criteria mentioned seem to be an addition to the text of the Constitution as such, they are in perfect agreement with the text of the Constitution, through the interpretation of certain provisions of the fundamental document, such as art. 
the Court considers that the law under scrutiny "comprises in its content only regulations which refer to the relations between the Government and the Parliament, not regulations referring to the relations of these two authorities with the President of Romania".
As a consequence, the Constitutional Court distinguishes the existence of two possible situations: "a) when the President decides to take part in the meetings of the European Council in person, he has the possibility to present his mandate to the Parliament, the contents of the mandate being entirely and exclusively established by the Romanian President; b) when he delegates his prerogative to participate in European Council meetings, the President of Romania may not decide upon/draft the contents of the mandate, and the Prime Minister has the duty to address the Parliament with a <mandate project/proposal> to be approved by the latter" (Court Decision no. 449/2013). Therefore, the parliamentary control over Romania's representation at European Council meetings is performed in the two cases mentioned above.
Upon citing the data of the study called "Democratic Control in the Member States of the European Council and the Euro Zone Summits" published in 2013 by the European Committee -the Internal Policy Central Board of the European Union, the Court concludes that "the lack of any notification of the Parliament by the President would make Romania the only state in which the mandate of representation at the European Council would be elaborated by a single institution" (Constitutional Court Decision, 2013) .
In support of his objection of unconstitutionality, the head of state also proved that it is impossible to achieve a separation between the mandate for the Council, elaborated by the Government, and the position upheld by the leader of the Romanian delegation at the European Council, a "unitary approach to the activity of the European Union both in the Council and in the European Council" being a necessity. For that reason, the President considers that his "prerogatives regarding the drafting and approval of mandates must also be exercised in the participation of the executive power in the activities of the European Union Council". This claim is not in agreement with the provisions of art. 102 par. 1 of the Constitution of Romania, as well as with those of art. 16 par. 2 of the Treaty of Lisbon (Ungureanu, The Fundamental Treaty of the European Union, 2010).
In judicial literature it was asserted that a new approach to the representation of the state, especially for the countries integrated into the European Union, is absolutely necessary, as it is absolutely necessary that the Parliament should also be involved in the "issues" that the head of state debates in the European Council. But, under the influence of the current Constitution, it is unacceptable to pass a law which residually assigns the President of 
Conclusions
Since a consensus between the President and the Prime Minister cannot be achieved in the current Romanian political context, a viable solution would be the existence in the project for the revision of the Constitution -which was approved in the specially formed committee to this aim -of the provision that the participation in the meetings of the European Council should be assigned to the Prime Minister. We consider such a regulation necessary for the most immediate and efficient implementation of the entire legislation of the European Union in domestic law. To this effect, the Constitutional Court justly considers that "member states have the duty to appoint, based on national constitutional provisions, their national representative at the European Council (President/Prime Minister) and to set […] a national legal background regarding the relations among the national authorities, in order to ensure a democratic and, at the same time, an efficient, representation" (Constitutional Court Decision, 2013 To the same effect, in the doctrine it was stated that art. 80 par. 1 of the Constitution grants to the President the capacity of representative of the state, through a generic title, without mentioning to which extent this capacity can be exercised. Upon studying art. 102 par. 1, it was concluded in the doctrine that the capacity of representation owned by the President may only be exercised within the limits set by the normative background provided in the Constitution [art. 80 par. 1, art. 91, art. 148 par. 4] and by the applicable internal state legislation (Ionescu, 2013) . Besides, the marginal entitling of art. 91 is "Prerogatives in external policy". As a result, it was concluded that the President may not use, in the area of external policy, other prerogatives than the ones mentioned in the specific constitutional text (Ionescu, 2013) .
In the context of the aspects presented above, we notice that the representation of the state at European Council meetings is assigned to the Prime Minister in most of the European Union member states, although in their constitutions it is stipulated expressis verbis that state representation is granted to the head of state or that he owns prerogatives in external affairs. In the case of only three other states except Romania the Presidents takes part in European Council meetings. These states are Ciprus -in which a presidential regime was instituted and where there is no Prime Minister, France -which has consecrated the typical semipresidential regime, in which the President enjoys considerable prerogatives, especially in the areas of external policy and defence and Lithuania -where state representation was decided by the consensus between the head of state and the Prime Minister. The same opinion was outlined in the doctrine (Tofan, Romania's Representation at the European Council. Some Reflections, 2013).
Furthermore, according to a certain point of view expressed in judicial literature, the phrase "external policy" is used in the Constitution in several instances [art. 102 par. 1, art. 87 par. 3, art. 91 of the Constitution]. The prevailing role of the Government in the implementation of external policy obviously results from the text of the constitutional deeds mentioned above, but no conclusion can be drawn as to the unlimited nature of this role in this respect. The entire activity of the Government is subordinated to parliamentary control (Ionescu, 2013) .
By closely examining the work agenda of the European Council, the judicial literature reached the conclusion that the agenda was set by reference to internal policy issues of member states…, issues that belong to the competency of the governments of member states (Tofan, Romania's Representation at the European Council. Some Reflections, 2013).
Moreover, in order to ensure the coherence of the actions taken by a certain member state in the European Council and in the Council, it is necessary that the same person should uphold a common position at the meetings of the two institutions of the Union mentioned above. Te same solution was also proposed by the doctrine (Tofan, Romania's Representation at the European Council. Some Reflections, 2013) and it is in agreement with art. 16 second thesis of the Treaty of Lisbon, according to which the Council for General Affairs "prepares the meetings of the European Council and monitors the implementation of the adopted resolutions". Consequently, the positions expressed by the ministers of external affairs of the Union's member states and the negotiations among them form the premiss for determining the general directions of the Union by the European Council.
To the aim of avoiding future conflicts between the President and the Prime Minister, to the aim of eliminating power abuse on the side of the Constitutional Court in ruling on the matter of representation at European Council meetings, in order to avoid contradictory debates in the doctrine, we propose the insertion in the fundamental act of a provision through which the Prime Minister should be assigned to participate in the meetings of the European forum in which the main courses of action of the Union are established. The ratification of the Constitution in this respect is necessary in the context of the new environment in which the dominant role within the two-headed executive power of Romania is that of the Government, led by the Prime Minister.
